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The Nebraska State Bar Association has 
earned an enviable reputation for its leader- 
ship in the field of continuing legal education 


by its program of institutes on practical legal 


subjects. 


The first such institute for 1956 in this field 
will be presented in Omaha on April 27, 1956. 


Two highly important subjects of immedi- 
ate interest to every practitioner will be cov- 
ered. See the program of the institute in this 


issue of your Journal. 


Mark your calendar for April 27, 1956. 
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“DO YOU ACCEPT SMALL TRUSTS? 


Mr. Howard Hadley, our 
Vice President and Trust 
Officer’s reply is “Yes, of 
course. Each one—large 
or small—is important to 
the beneficiaries. A small 
trust is given the same 
management and atten- 
tion to details as a large 


” 


one. 





It would be a privilege to discuss with any 
member of the Nebraska State Bar Associa- 
tion, the business aspects of estate planning 


problems. 


eee 
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SUPREME COURT PROMULGATES 
IMPORTANT RULE OF PRACTICE 


The Supreme Court, under its 
rule making power, has promul- 
gated a new rule of practice with 
reference to the settlement and 
allowance of a bill of exceptions on 
appeal. 

The new rule is now paragraph 
(c) of Rule 7 of the Rules of the 
Supreme Court and reads as fol- 
lows: 

c. An application for extension 
of time within which to procure 
the allowance and settlement of a 
bill of exceptions pursuant to Sec- 
tion 25-1140.07, R. R. S. 1943, may 
not be filed in this court until the 
judge who tried the cause has ex- 
hausted his authority to extend the 
time under such section. 

An application to extend the 
time to prepare a bill of excep- 
tions may not be filed in this court 
until 80 days after the date the 
notice of appeal was filed in the 
district court, except where the 
trial court has exhausted its au- 
thority to extend the time as oth- 
erwise herein provided, and the 
application must be filed in this 
court within 30 days after the trial 
court’s authority is exhausted. 

An application for an extension 
of time to serve the bill of ex- 
ceptions upon the adverse party 
may be made in this court, where 
the judge who tried the cause has 
exhausted his power to do so, with- 
in 30 days after the statutory time 
has expired in which to serve the 
bill of exceptions on the adverse 
party. 


An application for an extension 
of time to procure the return of 
the bill of exceptions from the 
adverse party may be made in this 
court, where the judge who tried 
the cause has exhausted his power 
to do so, within 30 days after the 
statutory time has expired in 
which to procure the return of the 
bill of exceptions. 

An application for an extension 
of time to present the bill of ex- 
ceptions to the judge who heard 
the cause for allowance and set- 
tlement, or to the clerk of the 
district court as provided in Sec- 
tion 25-1140.06, R. R. S. 1943, may 
be made in this court, where the 
judge who tried the cause has ex- 
hausted his power to extend the 
time, within 30 days after the 
statutory time has expired in 
which to procure the allowance 
and settlement of the bill of ex- 
ceptions. Where the judge who 
tried the cause has ceased to hold 
office for any reason, and the bill 
of exceptions cannot be allowed 
and settled under Section 25- 
1140.06, R. R. S. 1943, it will be 
considered in the application of 
this rule as if such judge had ex- 
hausted his power to grant an ex- 
tension of time. 

When the trial court refuses to 
grant an extension of time as au- 
thorized by Section 25-1140.07, R. 
R. S. 1943, it will be considered 
in the application of this rule as 
if such judge had exhausted his 
power to grant an extension of 
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time. 

Any application made to this 
court under Section 25-1140.07, R. 
R. S. 1943, must be supported by 
detailed and convincing proof of 
facts showing that the applicant 
is without fault and has used due 
diligence, and has been unable to 
secure an allowance and settle- 
ment of a bill of exceptions within 
the prescribed time by circum- 
stances beyond his control and 
which he could not have prevented. 
The showing of good cause for an 
application for an extension of 
time under this rule must, if pos- 
sible, include a statement under 
oath of the person or persons fa- 
miliar with the facts as to why it 
has not been possible to secure an 
allowance and settlement of the 
bill of exceptions in the district 
court in the manner provided by 
statute. If such statements can- 
not be procured, the reason for 
their nonprocurement must be 
shown by the applicant under oath, 
and if sufficient cause for the ab- 
sence thereof is not shown, the 


application for an extension of 
time will be denied. (Promul- 
gated by Neighbors & Danielson 
v. West Nebraska Methodist Hos- 
pital, 162 Neb. 33, — N. W. 2d 
on) 

The new rule details every step 
to be taken in the settlement and 
allowance of a bill of exceptions 
and a failure to follow each re- 
quirement of the rule will make 
the bill of exceptions vulnerable 
to a motion to quash. The steps 
to be taken in the procurement of 
a bill of exceptions are not compli- 
cated but they are exacting. 

Counsel should note that provi- 
sion is made in the rule for ob- 
taining an extension of time, if 
circumstances make such exten- 
sion necessary, for each of the 
several steps in procuring, serv- 
ing, returning and securing the 
allowance of the bill of exceptions. 
It is highly important that the pro- 
cedure outlined in the amended 
rule be followed as a failure to 
comply may defeat a review in the 
Supreme Court. 


INSURANCE COVERAGE MAY BE 
AVAILABLE TO ALL LAWYERS 


Members of the American Bar 
Association older than 56 and 
therefore unable to participate in 
the group life insurance plan made 
available last year to younger 
ABA members shortly may have 
a unique plan of their own. 

Directors of the American Bar 
Association Endowment, a non- 
profit organization to which all 
American Bar Association mem- 


bers belong, have authorized a 
study of group insurance for ABA 
members over 50. 

The plan would make low-cost 
life insurance available to any 
member of the ABA aged 50 or 
over with no termination due to 
age—and with enrollment per- 
mitted through age 70. 

Announcement of the study of 
low-cost life insurance for older 
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members of the ABA followed on 
the heels of the Association’s stand 
in favor of social security cover- 
age for lawyers. 

Preliminary negotiations already 
are under way. William Clarke 
Mason of Philadelphia is chairman 
of the ABA special committee—the 
same that successfully launched 
the group life plan for younger 
members. 

That plan was launched in June 
of 1955 and some 36 million dol- 
lars of insurance was subscribed in 
the first month it was offered. 

One of the preliminary studies 
now under way is an analysis 
of age groups of ABA members, 
including the many thousands of 
new members enrolled during the 
current American Bar Association 
national membership development 
program. It is expected that a 


specific plan of insurance to cover 
older lawyers will be ready for 
consideration by October. 

“It is my confident belief that 
between now and the first of Oc- 
tober the Special Committee will 
develop a plan which will be avail- 
able for enrollment of all members 
of the ABA between the ages of 
50 and 70 to afford protection by 
adequate group life insurance cov- 
erage until death, at whatever 
later age that may occur,” Chair- 
man Mason said. “Our present 
efforts are directed . . . to produc- 
ing a premium for insurance pro- 
tection in each age group between 
50 and 80 which will not only be 
competitive with the lowest cost 
insurance available to an individ- 
ual over age 50, but will be espe- 
cially attractive to the older law- 
yers.” 


INSTITUTE TO BE HELD APRIL 27 


THE NEBRASKA STATE BAR 
ASSOCIATION 
With the Cooperation of the 
Committee on Continuing Legal 
Education 
of the 
American Law Institute 
Collaborating with the 
American Bar Association 
announces 
AN INSTITUTE 
on 
Family Law 
and 
Old Age and Survivors Insurance 
and the new 
Unemployment Compensation 
Act 


as a part of the program of 
CONTINUING LEGAL EDUCATION 


at 


Hotel Paxton in Omaha 
on 


Friday, April 27, 1956 
THE SUBJECT MATTER 

The subjects of this institute are 
of interest to nearly every Nebras- 
ka lawyer in his practice. They 
are down-to-earth and practical. 
Problems involving “Family Law”; 
“Old Age and Survivors Insur- 
ance” and “The Unemployment 
Compensation Act,” come across 
the desk of the average practition- 
er with increasing frequency. It 
is particularly important that law- 
yers be familiar with the recently 
increased coverage of the Unem- 
ployment Compensation Act. Many 
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clients are now included in the 
application of the Act who former- 
ly were not affected. 
METHOD OF PRESENTATION 
Each subject will be given broad, 
general coverage, followed by a 
discussion keyed to actual Nebras- 
ka practice. 
Registration 
There will be no registration fee. 
All members of the bar and law 
student members of the Nebraska 
State Bar Association are urged to 
attend. 
Sponsorship 
The Nebraska State Bar Associa- 
tion is pleased to present this In- 
stitute with the cooperation of the 
Committee on Continuing Legal 
Education of the American Law 
Institute, collaborating with the 
American Bar Association. That 
organization has established its 
reputation both in Nebraska and 
throughout the country for assist- 
ing state and local lawyer groups 
in presenting practical programs 
for continuing training of lawyers. 
PROGRAM 
Presiding -------- Wilber S. Aten 


President of the Nebraska State 
Bar Association 


Time: 10:00 A.M. “Old Age and 
Survivors Insurance” and “The 
Unemployment Compensation 
Act” 

Hon. Emmett H. Dunaway 
Manager, Social Security Ad- 
ministration, District Office, 
Omaha, Nebraska 

Time: 11:00 A.M. “Nebraska Prob- 
lems Under the New Unem- 
ployment Compensation Act” 

John E. Sidner, Esq. 


Attorney for Unemployment 
Compensation Division, Lincoln, 
Nebraska 


Time: 1:30 P.M. “Extra Territorial 
Effect of Divorce” 

Willis L. M. Reese, Esq. 
Mr. Reese is Professor of Law 
at Columbia University and 
Chief Reporter of the Revision 
of the Restatement of Conflict 
of Laws of the American Law 
Institute. He is co-author of 
the leading case book on Con- 
flict of Laws. 

Time: 3:00 P.M. “Practical Prob- 
lems in Marriage and Divorce 
in Nebraska” 

Hon. Harry A. Spencer 
Judge of the District Court for 
the Third Judicial District 

An opportunity for discussion will 

follow each lecture. 





1228 “P” St. 








“HOME OF HUFFMAN LEGAL FORMS” 


FELTON & WOLF COMPANY 


OFFICE EQUIPMENT AND SUPPLIES 


Lincoln, Nebraska 
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NOMINATIONS FOR HOUSE OF DELEGATES 


Notice is hereby given that pursuant to Article V 2 (c) nom- 
inations must be made for members of the House of Delegates from 
the even numbered districts by July 2, 1956. Nominations may be 
made by petition. If fewer than two nominations for each delegate 
are received it is the duty of the Executive Council to make addi- 
tional nominations so that there will be at least two nominees 
from which the selection is made. Members of the House of Dele- 
gates elected in 1956 will serve for a two-year term. 

The districts involved and the incumbent members of the House 
of Delegates now representing such districts are: 
District Incumbent 
2nd T. Simpson Morton, Nebraska City 
4th George B. Boland, Omaha 
Edwin Cassem, Omaha 
| Harry B. Cohen, Omaha 
Gerald E. Collins, Omaha 
Raymond M. Crossman, Jr., Omaha 
) Alfred G. Ellick, Omaha 
Robert G. Fraser, Omaha 

Daniel J. Gross, Omaha 

Joseph T. Votava, Omaha 
6th Donald F. Sampson, Central City 
Charles H. Yost, Fremont 
8th John E. Newton, Ponca 
10th Lawrence Dunmire, Hastings 


, S. W. Moger, Clay Center 
12th M. H. Worlock, Kearney 
l 14th Cloyd E. Clark, Elwood 


16th Robert R. Wellington, Crawford 
18th Hale McCown, Beatrice 

Nominating petitions for members of the House of Delegates 
in the above districts will be received by the secretary through 
July 2, 1956. In the event petitions nominating twice the number 
of members of the House of Delegates to be elected in each district 
are not received by that date the Executive Council will proceed 
to nominate additional candidates. 

After the nominations have been closed, printed ballots will 
be sent to all active members residing within the districts involved. 
The names of the candidates nominated either by petition or by the 
Executive Council will be published in a succeeding issue of the 
Nebraska State Bar Journal. 
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LAWYERS AND ACCOUNTANTS 


IN TAX PRACTICE 


A Statement by the Committee on Professional Relations 
of the American Bar Association 


A booklet entitled “Helping the 
Taxpayer” has recently been pub- 
lished and distributed by the na- 
tional organization of certified pub- 
lic accountants. This published 
material incorrectly states the po- 
sition of the legal profession con- 
cerning the proper activities of 
lawyers and accountants in tax 
practice. In addition, it fails to 
state correctly the nature of fed- 
eral tax problems and the proce- 
dures involved in the disposition 
of tax controversies. 

It is regrettable that the book- 
let and other material published 
by the American Institute of Ac- 
countants fail to inform the public 
and the members of the institute 
as well, of the agreement which 
was entered into in 1951 between 
the American Bar Association and 
the Institute as to the proper roles 
of lawyers and accountants in ad- 
vising and representing taxpayers. 
This failure, which is difficult to 
understand, creates “confusion” 
where none exists. The public is 
asked to form a judgment on an 
incomplete statement of the facts. 

The purpose of the present state- 
ment is to set the record straight 
as to the true nature of federal 
tax problems and the - remedies 
available to taxpayers. It is also 
intended to state the position of the 
American Bar Association as to the 
respective roles of lawyers and ac- 
countants in advising and repre- 


senting clients with respect to tax 
matters. 

Tax practice covers many dif- 
ferent types of federal, state and 
local taxes, including income, es- 
tate, inheritance, gift, franchise, 
sales, excise and real estate taxes 
—to name but some. The com- 
ments herein made will be di- 
rected toward federal income taxa- 
tion since the problems arising 
therefrom are of the most general 
interest. However, much of what 
is said about assisting taxpayers 
with respect to federal income tax 
matters will have equal applica- 
tion to the other types of taxes. 
The Functions of the Lawyer and 

the Accountant 

Tax matters may involve ques- 
tions of law, questions of account- 
ing, or both. The American Bar 
Association and the American In- 
stitute of Accountants in 1951, after 
long consideration, entered into a 
Statement of Principles defining 
the proper roles and functions of 
lawyers and certified public ac- 
countants in the field of federal 
income taxation. A copy of this 
Statement of Principles is ap- 
pended hereto and attention is in- 
vited to its provisions. This State- 
ment of Principles defines the re- 
spective roles of the lawyer and 
the accountant in tax practice, not 
from any selfish standpoint of the 
respective professions, but from 
the standpoint of which profession 
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can best serve the taxpayer in a 
given situation. It is difficult to 
see how a claim of “current con- 
fusion” in the matter of tax prac- 
tice can be made by the Institute, 
since the answer as to the proper 
role of lawyers and accountants 
in almost any area of tax practice 
can be found in the Statement. 
The Statement of Principles 
clearly recognizes that in certain 
areas of tax practice the interests 
of the client are best served by the 
professional skills of the account- 
ant. However, when the client’s 
problem involves the application of 
legal principles, the client will 
be best served by a lawyer. In 
some situations, the nature of the 
problem is such that the skills of 
both professions are required. The 
taxpayer, of course, is interested 
only in having the best possible 
professional assistance in resolving 
his tax problem, and this objec- 
tive was what the two professions 
had in mind at the time they 
promulgated the Statement of 
Principles. 
Advocacy versus Fact-Finding 
The lawyer’s role is to advise his 
client with respect to the legal 
principles—whether contained in 
statutes or administrative regula- 
tions or developed through court 
decisions—applicable to the cli- 
ent’s cause, and to defend or 
espouse that cause by argument. 
The defending or presenting of a 
client’s case by argument is known 
as the art of advocacy. To pre- 
pare for it, the lawyer must meet 
high standards of legal education 
and training. The term “practice 


of law” embraces not merely the 
conduct of litigation, but the fur- 
nishing of advice or service re- 
quiring the use of legal knowledge 
or skill. 

The role of the accountant, on 
the other hand, is that of an im- 
partial expert fact-finder, who re- 
ports and certifies accounting facts 
and figures, and counsels on ac- 
counting methods, procedures and 
principles. “It is the peculiar obli- 
gation of the certified public ac- 
countant, which no other profes- 
sion has to impose on its mem- 
bers, to maintain a wholly ob- 
jective and impartial attitude to- 
ward the affairs of the client whose 
financial statements he certifies.” 
(Carey: “Professional Ethics of 
Public Accounting”, p. 13). In 
this role, the certified public ac- 
countant has rightly attained a 
respected position in the business 
world. 

It boils down to this—a lawyer 
should not perform accounting 
work for the client because he 
does not have the necessary train- 
ing to give the client the best 
assistance in this field. By the 
same token, the accountant should 
not undertake to do legal work 
for the client, whether in advising 
as to the possible tax effects of 
transactions, in connection with 
the preparation of the tax return, 
or after the return is filed, because 
the accountant does not have the 
technical training or experience 
to do the work of the lawyer. 

What Is Tax Law 

The material published by the 

American Institute of Accountants 
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is misleading in that it seeks to 
give the impression that the de- 
termination of the taxable income 
of most businesses and many in- 
dividuals is usually only “a matter 
of complex accounting judgments” 
which can in most instances be 
resolved by informal discussions 
with representatives of the In- 
ternal Revenue Service. The tax- 
paying public is not well served 
by this failure to recognize the 
many legal problems which may 
be involved. 

The fallacy in the Institute’s 
suggestion that the preparation of 
tax returns, as well as the advis- 
ing and representing of clients in 
tax matters generally involves 
nothing more than accounting 
problems, is that the Internal Rev- 
enue Code is a law enacted by 
Congress like any other federal 
law, and that the questions arising 
under many of its provisions are 
questions of law and not questions 
of accounting. 

The Interrelationship of “Tax 

Law” and General Law 

The term “tax law” may be ap- 
plied somewhat loosely to that 
body of law which is concerned 
with the tax effects of transac- 
tions and activities engaged in by 
the taxpaying public. “Tax law” 
is not a field of law separate and 
apart from the general body of 
law. It is not a unique or isolated 
subject enclosed by four walls 
labeled “The Internal Revenue 
Code”, “Treasury Department 
Regulations”, “Treasury Rulings” 
and “Accounting Principles.” It 
cuts across virtually all branches 


of law and weaves in their prin- 
ciples. A thorough knowledge and 
understanding of basic legal con- 
cepts, legal processes and the in- 
terrelation of law in all its parts is 
essential to the practice of law in 
any of its branches, including the 
broad area sometimes referred to 
as tax law. 

The general law of the 48 States 
is interwoven in the body of fed- 
eral tax law. The laws of the re- 
spective states with respect to 
corporations, partnerships, trusts, 
wills and estates, gifts, agency, 
real and personal property and 
even divorce, to name but some 
fields of law, must ofttimes be 
applied in getting the answer to 
a federal tax question. Likewise, 
even though a transaction may 
have a nice and tidy result from a 
federal tax standpoint, considera- 
tion must often be given to the 
impact of state law on the trans- 
action or the obligations incurred 
thereunder. This fact is all too 
often overlooked by those who 
would carve out an area of so- 
called tax law and seek the an- 
swers to all questions in the In- 
ternal Revenue Code or the Treas- 
ury Department regulations and 
rulings. 

When Should Legal Advice Be 
Sought? 

In discussing the preparation of 
income tax returns and the settle- 
ment procedures available for the 
disposition of disputed items by 
agreement with the Internal Rev- 
enue Service, “Helping the Tax- 
payer” seeks to leave the impres- 
sion that there is no occasion to 
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consult a lawyer until attempts 
at administrative settlement have 
failed and the taxpayer decides 
to resort to court action; in short, 
the argument runs that “law and 
precedents” are unimportant con- 
siderations prior to the filing of 
suit, and that administrative set- 
tlement negotiations are mere 
“consent proceedings” where the 
parties engage in horse-trading— 
seeking a settlement on a dollar 
figure that bears no relation to 
legal issues. 

On the contrary, the facts are: 
Preparation of Returns. 

The assembling and verification 
of the facts dealing with the in- 
come producing activities of the 
taxpayer, which include the mar- 
shalling of data previously re- 
corded in the taxpayer’s books and 
records, and their proper reflec- 
tion in the income tax returns of 
taxpayer, are by the very nature 
of the services and skills involved 
generally in the field of account- 
ing. In many cases the statutory 
requirements are clear and no 
legal skill is necessary to under- 
stand and comply with them. 

However, there are many other 
cases when the determination of 
tax liability from the assembled 
facts involves a substantial legal 
question. Here the skills and serv- 
ices called for are those of the 
lawyer. The difficulty arises 


when the accountant takes on the 
function of the lawyer in such 
cases. 

Typical of instances where sub- 
stantial legal questions may be in- 
volved in such a determination, 


and which obviously call for legal 
skills rather than “complex ac- 
counting judgments”, are the fol- 
lowing: 

(1) May minor children’ be 
treated as members of a 
partnership for federal tax 
purposes? 

Under what circumstances 
are payments by a divorced 
man to his former wife de- 
ductible in the computation 
of his taxable income? 
Does the forgiveness of a 
debt result in taxable in- 
come to the debtor? 

Is a given corporate instru- 
ment a debt instrument or 
an equity instrument? 
Should the capital gains of 
a trust be taxed to the life 
tenant or to the remainder- 
men? 

Does a merger or consolida- 
tion qualify as a reorganiza- 
tion under which an ex- 
change of securities is tax- 
free? 

Numerous illustrations like the 
foregoing could be given. These 
are cited merely as examples of 
situations where the preparation 
of a return may involve a sub- 
stantial legal question. 

If a tax return presents ques- 
tions of law, it is to the taxpayer’s 
interest that the advice of a law- 
yer, trained in statutory interpre- 
tation and in all the fields of law 
which might bear on the prob- 
lem, be obtained before the re- 
turn is finally prepared and filed. 
It is just as important to the tax- 
payer that the correct answer be 


(2) 


(3) 


(4) 


(5) 


(6) 
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found at this stage as it is to have 
proper legal advice and represen- 
tation at the time when he “takes 
his case to court.” This is recog- 
nized in the Statement of Prin- 
ciples. 

If proper legal advice is not ob- 
tained in such a case before the 
return is filed, the penalties may 
be substantial. Tax deficiencies 
carry the high interest rate of 6%. 
If the error results in an overpay- 
ment of tax, the Treasury Depart- 
ment is apt to be quite reluctant 
to make a refund and the taxpayer 
may have to initiate costly court 
proceedings to recover the excess. 
Treasury Negotiations. 

When the Internal Revenue 
agent indicates that in his judg- 
ment additional tax is due and 
owing, that determination will 
usually be based upon a rule of 
law. The agent does not pull a 
proposed tax deficiency out of the 
air. That issue of law must be 
met at the outset with the agent 
and, if he is not convinced, at 
every step of the succeeding ad- 
ministrative negotiations. Far from 
being “consent _ proceedings”, 
where the parties are seeking a 
“fair” guess as to the proper dol- 
lar amount of tax liability, the 
taxpayer must meet the issue 
raised by the examining agent and 
persuade the reviewing officials 
that the agent has applied an 
erroneous rule of law.- Whether 
the Treasury representatives are 
accountants or lawyers, the proper 
and best presentation of the cli- 
ent’s case to the Treasury Depart- 
ment representatives requires the 


use of the lawyer’s skill in the 
art of advocacy just as much as 
does‘ any court proceeding. The 
informality of the Treasury De- 
partment proceeding should not 
mislead anyone as to the true na- 
ture of the proceeding. Whether 
the taxpayer’s case is being con- 
sidered by the Treasury Depart- 
ment or by a court, the funda- 
mental issue is the same, namely, 
what is the correct tax liability? 

Of course, if a problem of ac- 
counting methods or application is 
involved, the services of an ac- 
countant should be obtained so 
as to insure the proper develop- 
ment of the facts and accounting 
theories involved. The legal and 
accounting professions in the 
Statement of Principles have recog- 
nized the proper roles of the law- 
yer and the accountant in settle- 
ment negotiations with the Treas- 
ury Department and the members 
of each profession have an obli- 
gation to advise the client as to 
the type of representation which 
a particular situation may require. 

In short, the nature of the issue 
should determine which technician 
is best equipped to meet it. But 
the issue itself must be met. The 
Internal Revenue Service is not 
authorized to settle these contro- 
versies on some vague concept of 
fairness and equity, and it will 
not do so. The taxpayer must 
convince the Government repre- 
sentatives that, as a matter of 
law or of sound accounting, he is 
right. The final outcome of the 
controversy may well depend not 
only upon the nature of the issue, 
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but the way in which it is met at 
the outset. 

The rules of practice before the 
Appellate Division of the Internal 
Revenue Service provide that “The 
Conferee, in his conclusions of 
fact or application of the law, shall 
hew to the law and the recognized 
standards of legal construction.” 
The administrative officials of the 
Internal Revenue Service do not 
operate independently of legal ad- 
vice. There is a large staff of 
lawyers in the office of the Chief 
Counsel, many of whom are sta- 
tioned at local regional offices of 
the Service. Many matters are 
referred to these Government law- 
yers for legal review and advice 
before final action by the admin- 
istrative officials who are dealing 
with the taxpayer. 


Another element in the presenta- 
tion of a taxpayer’s case which 
must be considered is the necessity 
of marshalling and providing all 
of the material facts. Before en- 
tering into settlement negotiations 
with the Treasury Department, 
the taxpayer’s representative 
should analyze all of the law bear- 
ing on the case. This involves 
analyzing the Internal Revenue 
Code as well as other pertinent 
federal laws and the state laws. 
In doing this, it will be necessary 
to read the court opinions which 
have interpreted these statutory 
provisions. Treasury Department 
regulations or rulings will also be 
considered in this analysis. This 
background of law guides the tax- 
payer’s representative in deter- 
mining the facts which must be 


developed in order to bring about 
the proper disposition of the tax- 
payer’s case. In presenting the 
case to the administrative officials 
the taxpayer’s representative must 
necessarily proceed in much the 
same manner as in presenting a 
case to a court or jury. The dif- 
ference between presenting a case 
to the Treasury Department and 
to a court or jury is merely a 
difference in technique; it is not a 
difference in substance. 

A vital consideration in decid- 
ing whether a settlement should 
be made is that the determination 
of the administrative officials will 
be presumed to be correct and the 
taxpayer, in court, will have the 
burden of overcoming that pre- 
sumption. In making that deci- 
sion, a lawyer is qualified by train- 
ing and experience to recognize 
what evidence will be admissible 
in court, in the event of litigation. 
The Disposition of Tax 

Controversies by Court Action. 

If the Internal Revenue Service 
will not settle a controversy on 
a basis satisfactory to the taxpay- 
er, the taxpayer has a choice of 
alternatives in submitting the dis- 
pute to judicial determination: 

The Tax Court. Where the tax- 
payer desires to defer the payment 
of any additional tax demanded 
by the Treasury Department until 
after the matter has been passed 
upon by a court, he can appeal to 
the Tax Court of the United States. 
The pamphlet “Helping the Tax- 
payer” incorrectly reflects the 
character and function of the Tax 
Court. It suggests that the Tax 
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Court is not really a court, but 
a “referee”, with authority to ren- 
der any decision it considers fair. 
This is an inaccurate picture. 

The Tax Court, while technically 
a part of the executive branch of 
the Government, is a court in ev- 
ery sense of the word. Its powers 
are wholly judicial in character. 
It is bound by the same rules of 
evidence and of judicial due pro- 
cess as are other federal courts; 
it may decide only the issues 
which are formally presented to 
it in the pleadings filed; and its 
decisions are reviewable, just like 
decisions of the United States Dis- 
trict Courts, by the United States 
Courts of Appeals and the Su- 
preme Court. The preparation of 
a petition to the Tax Court re- 
quires the same skill as does the 
preparation of a pleading in any 
other court. The trial of a case 
before it may be safely entrusted 
only to a lawyer, who is trained in 
the art of pleading, in the rules 
of evidence, and in the proper mar- 
shalling and presentation of the 
evidence pertinent to the issues. 
In this connection it is important 
to note that the decisions of the 
Tax Court are reviewed by the 
Courts of Appeals and the Su- 
preme Court only on the record 
made, that is, facts proved, be- 
fore the Tax Court; the appellate 
courts will not hear or consider 
new and different evidence than 
was considered by the Tax Court. 
It is important that the taxpayer’s 
case not be thrown away at the 
Tax Court level by a failure to 
allege or prove vital facts. 


Suit for Refund. The alterna- 
tive to appealing the controversy 
to the Tax Court is to pay the 
tax, file a claim for refund prop- 
erly presenting the issues involved, 
and then sue for refund in a 
United States District Court or 
the Court of Claims, where the 
same rules of law apply as in the 
Tax Court. Appeals from the Dis- 
trict Courts lie to the same United 
States Courts of Appeals, but de- 
cisions of the Court of Claims may 
be reviewed only by the Supreme 
Court. 

The choice of the forum, as be- 
tween the Tax Court, on the one 
hand, and a District Court or the 
Court of Claims on the other, rests 
with the taxpayer. The exercise 
of his election as between the two 
courses open to him may be of 
critical importance. 

Because this choice involves an 
analysis and appraisal of the de- 
cisions on the same or closely re- 
lated issues by each of these courts, 
and because, once the election is 
made, it may not be changed, it 
is essential that a lawyer’s advice 
be obtained before the choice is 
made. It is too late to make the 
choice after the case has been 
started in the Tax Court by the 
filing of a petition. 

What the Certified Public 
Accountants Seek 

The campaign launched by the 
American Institute of Accountants 
has been on two fronts. 

The major offensive has taken 
the form of urging the Treasury 
Department to change its long 
standing rule of not interfering 
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with the regulation of law prac- 
tice by the States. Specifically, 
the Institute has asked the Treas- 
ury to delete from its rules gov- 
erning the practice of non-lawyers 
before the Department the fol- 
lowing proviso, which has been a 
part of the rules for over a quar- 
ter of a century: 

“* * * provided further, That 
nothing in the regulations in this 
part shall be construed as au- 
thorizing persons not members 
of the bar to practice law.” 
The Association’s opposition to 

the deletion of this provision was 
set forth at length in a statement 
to the Secretary of the Treasury 
on September 28, 1954. That state- 
ment was published in the Ameri- 
can Bar Association Journal of No- 
vember, 1954, and will not be 
repeated here, except to reiterate 
the Association’s view that the 
public interest requires that only 
lawyers be permitted to engage 
in the practice of law, and that 
the Treasury should continue to 
recognize the primary obligation 
of the States to regulate law prac- 
tice. 

The second offensive launched 
by the Institute is in Congress, 
where it has secured the intro- 
duction of bills which would have 
the effect of granting to non-law- 
yers a federal license to practice 
law in the tax field. This obviously 
has the same objective as the cam- 
paign for getting the Treasury to 
change its rules. 

The reason advanced by the In- 
stitute for sponsoring this drastic 
change in the existing rules is that 





certain state court decisions in re- 
cent years, it is alleged, have cre- 
ated “confusion” as to the proper 
role of the certified public ac- 
countant in the federal tax field. 
In the pamphlet “Helping the Tax- 
payer”, reference is made to five 
state court decisions. Four of 
them are not named (though they 
are readily identifiable), and there 
is no statement of the relevant 
facts in any of these cases. The 
cases in question are as follows: 
The Massachusetts Case: Low- 

ell Bar Association v. Loeb, 315 
Mass. 176, 53 N. E. (2d) 27 (1948). 
The New York Case: Appli- 
cation of New York County 
Lawyers Ass’n., In re Bercu, 273 


App. Div. 524, 78 N. Y. S. (2d). 


209 (1948), affirmed per curiam, 
299 N. Y. 728, 87 N. E. (2d) 451 
(1949). 

The Minnesota Case: Gardner 

v. Conway, 234 Minn. 468, 48 N. 

W. (2d) 788 (1951). 

The Florida Case: Petition of 

Kearney, 63 So. (2d) 630 (1953). 

The California Case: Agran v. 

Shapiro (Appellate Dept., Super- 

ior Court, County of Los An- 

geles), 127 A. C. A. Supp. 129 

(1954). 

It is apparent that the first three 
cases were fully known to the ac- 
countants before they signed the 
Statement of Principles. The Flori- 
da case involved practice by a 
lawyer, not by an accountant. The 
remaining case (Agran v. Shapiro, 
supra) specifically recognized the 
right of an accountant to prepare 
tax returns, but denied him the 
right to brief and argue what he 
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admitted was a difficult question 
of law, involving many days of 
legal research. 

None of these cases held that the 
preparation of a tax return or a 
claim for refund, or the represen- 
tation of a taxpayer before the 
Treasury Department, in and of 
itself, constituted the practice of 
law. As the California court 
pointed out, the Statement of Prin- 
ciples recognizes the propriety of 
such activities except where the 
problem is one involving a legal 
question. 

The Position of the American 

Bar Association 

The pamphlet “Helping the Tax- 
payer” asserts that the lawyers 
are seeking to deprive taxpayers 
of the services of accountants, and 
editorials in the Institute’s official 
organ have charged the American 
Bar Association with taking the 
position that the “entire field of 
Federal tax practice should be ex- 
clusively reserved for lawyers.” 

These statements are incorrect. 
They are refuted by the facts pre- 
sented herein. 

The position of the American 
Bar Association is that set forth 
in the Statement of Principles re- 
ferred to earlier. “Helping the 
Taxpayer” ignores the existence of 
this Statement of Principles, as 
do all of the editorial comments on 
the subject in the Journal of Ac- 
countancy. Yet this Statement, 
immediately after its adoption by 
the two professional organizations, 
was announced in the Journal of 
Accountancy in June, 1951, with 
the following editorial comment: 


“Lawyers and CPAs moved a 
step closer to eliminating their 
differences over tax practice this 
month when (the) Council of 
the American Institute of Ac- 
countants approved a statement 
of principles defining the proper 
areas of practice in the federal 
tax matters by members of the 
two professions. The Board of 
Governors and House of Dele- 
gates of the American Bar As- 
sociation had previously ap- 
proved it.” (Emphasis supplied.) 
From an examination of the 

Statement of Principles hereto an- 
nexed, it is apparent that the two 
professions, after prolonged and 
careful discussion, agreed some 
four years ago that the question of 
whether it is proper for an ac- 
countant to (a) prepare an income 
tax return, (b) advise a taxpayer 
on the probable income tax effects 
of business transactions, (c) rep- 
resent a taxpayer before the Treas- 
ury Department, or (d) prepare 
a claim for refund of income taxes 
paid, is to be answered by an ex- 
amination of the nature of the 
problem; that questions of law 
should be passed upon, in each 
of these situations, by lawyers, and 
questions of accounting by ac- 
countants; that the skills of each 
are essential to the protection of 
the varied interests of taxpayers; 


and that neither has, or should 
have, a monopoly in the field of 
advising or representing people in 
connection with tax problems. 
This is still the position of the 
American Bar Association. 
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Statement of Principles Relating 
to Practice in the Field of Fed- 
eral Income Taxation Promul- 
gated by the National Confer- 
ence of Lawyers and Certified 
Public Acocuntants 
Approved by the National Conference 

of Lawyers and Certified Public Ac- 

countants February 8, 1951 and by the 

Board of Governors and the House of 

Delegates of the American Bar Asso- 

ciation on February 24 and 27th re- 

spectively, 1951 and by the Council of 
the American Institute of Accountants 

on May 8, 1951. 

Preamble 

@ In our present complex society, 

the average citizen conducting a 

business is confronted with a my- 

riad of governmental laws and 
regulations which cover every 
phase of human endeavor and raise 
intricate and perplexing problems. 

These are further complicated by 

the tax incidents attendant upon 

all business transactions. As a 

result, citizens in increasing num- 

bers have sought the professional 
services of lawyers and certified 
public accountants. Each of these 
groups is well qualified to serve 
the public in its respective field. 
The primary function of the law- 
yer is to advise the public with 
respect to the legal implications 
involved in such problems, where- 
as the certified public accountant 
has to do with the accounting as- 
pects thereof. Frequently the 
legal and accounting phases are 
so interrelated and interdepend- 
ent and overlapping that they are 
difficult to distinguish. Particu- 
larly is this true in the field of 
income taxation where questions 


of law and accounting have some- 
times been inextricably inter- 
mingled. As a result, there has 
been some doubt as to where the 
functions of one profession end and 
those of the other begin. 

For the guidance of members of 
each profession the National Con- 
ference of Lawyers and Certified 
Public Accountants recommends 
the following statement of prin- 
ciples relating to practice in the 
field of federal income taxation: 

1. Collaboration of lawyers and 
certified public accountants desir- 
able. It is in the best public in- 
terest that services and assistance 
in federal income tax matters be 
rendered by lawyers and certified 
public accountants, who are train- 
ed in their fields by education 
and experience, and for whose ad- 
mission to professional standing 
there are requirements as to edu- 
cation, citizenship and high moral 
character. They are required to 
pass written examinations and are 
subject to rules of professional 
ethics, such as those of the Ameri- 
can Bar Association and American 
Institute of Accountants, which set 
a high standard of professional 
practice and conduct, including 
prohibition of advertising and so- 
licitation. Many problems con- 
nected with business require the 
skills of both lawyers and certified 
public accountants and there is 
every reason for a close and friend- 
ly co-operation between the two 
professions. Lawyers should en- 
courage their clients to seek the 
advice of certified public account- 
ants whenever accounting prob- 
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lems arise and certified public ac- 
countants should encourage clients 
to seek the advice of lawyers when- 
ever legal questions are presented. 

2. Preparation of federal income 
tax returns. It is a proper func- 
tion of a lawyer or a certified pub- 
lic accountant to prepare federal 
income tax returns. 

When a lawyer prepares a return 
in which questions of accounting 
arise, he should advise the tax- 
payer to enlist the assistance of a 
certified public accountant. 

When a certified public account- 
ant prepares a return in which 
questions of law arise, he should 
advise the taxpayer to enlist the 
assistance of a lawyer. 

3. Ascertainment of probable tax 
effects of transactions. In the 
course of the practice of law and 
in the course of the practice of ac- 
counting, lawyers and certified 
public accountants are often asked 
about the probable tax effects of 
transactions. 

The ascertainment of probable 
tax effects of transactions fre- 
quently is within the function of 
either a certified public account- 
ant or a lawyer. However, in many 
instances, problems arise which re- 
quire the attention of a member 
of one or the other profession, or 
members of both. When such as- 
certainment raises uncertainties as 
to the interpretation of law (both 
tax law and general law), or un- 
certainties as to the application of 
law to the transaction involved, 
the certified public accountant 
should advise the taxpayer to en- 
list the services of a lawyer. When 


such ascertainment involves diffi- 
cult questions of classifying and 
summarizing the transaction in a 
significant manner and in terms 
of money, or interpreting the fi- 
nancial results thereof, the lawyer 
should advise the taxpayer to en- 
list the services of a certified pub- 
lic accountant. 

In many cases, therefore, the 
public will be best served by utiliz- 
ing the joint skills of both profes- 
sions. 

4. Preparation of legal and ac- 
counting documents. Only a law- 
yer may prepare legal documents 
such as agreements, conveyances, 
trust instruments, wills, or corpo- 
rate minutes, or give advice as to 
the legal sufficiency or effect there- 
of, or take the necessary steps to 
create, amend or dissolve a part- 
nership, corporation, trust, or other 
legal entity. 

Only an accountant may prop- 
erly advise as to the preparation 
of financial statements included in 
reports or submitted with tax re- 
turns or as to accounting methods 
and procedures. 

5. Prohibited _ self-designations. 
An accountant should not describe 
himself as a “tax consultant” or 
“tax expert” or use any similar 
phrase. Lawyers, similarly, are 
prohibited by the canons of ethics 
of the American Bar Association 
and the opinions relating thereto, 
from advertising a special branch 
of law practice. 

6. Representation of taxpayers 
before Treasury Department. Un- 
der Treasury Department regula- 
tions lawyers and certified public 
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accountants are authorized, upon a 
showing of their professional stat- 
us, and subject to certain limita- 
tions as defined in the Treasury 
Rules, to represent taxpayers in 
proceedings before that Depart- 
ment. If, in the course of such 
proceedings, questions arise in- 
volving the application of legal 
principles, a lawyer should be re- 
tained, and if, in the course of such 
proceedings accounting questions 
arise, a certified public accountant 
should be retained. 

7. Practice before the Tax Court 
of the United States. Under the 
Tax Court rules nonlawyers may 
be admitted to practice. 

However, since upon issuance of 
a formal notice of deficiency by 
the Commissioner of Internal Rev- 
enue a choice of legal remedies is 
afforded the taxpayer under exist- 
ing law (either before the Tax 
Court of the United States, a 
United States District Court, or 
the Court of Claims), it is in the 
best interests of the taxpayer that 
the advice of a lawyer be sought 
if further proceedings are con- 
templated. It is not intended here- 
by to foreclose the right of non- 
lawyers to practice before the Tax 
Court of the United States pur- 
suant to its rules. 

Here also, as in proceedings be- 
fore the Treasury Department, the 
taxpayer, in many cases, is best 
served by the combined skills of 
both lawyers and certified public 
accountants, and the taxpayers, in 
such cases, should be advised ac- 
cordingly. 

8. Claims for refund. Claims for 


refund may be prepared by law- 
yers or certified public account- 
ants, provided, however, that where 
a controversial legal issue is in- 
volved or where the claim is to 
be made the basis of litigation, the 
services of a lawyer should be ob- 
tained. 

9. Criminal tax investigations. 
When a certified public accountant 
learns that his client is being spe- 
cially investigated for possible 
criminal violation of the income 
tax law, he should advise his cli- 
ent to seek the advice of a lawyer 
as to his legal and constitutional 
rights. 

Conclusion 

This statement of principles 
should be regarded as tentative 
and subject to revision and ampli- 
fication in the light of future ex- 
perience. The principal purpose is 
to indicate the importance of vol- 
untary co-operation between our 
professions, whose members should 
use their knowledge and skills to 
the best advantage of the public. 
It is recommended that joint com- 
mittees representing the local so- 
cieties of both professions be estab- 
lished. Such committees might 
well take permanent form as local 
conferences of lawyers and certi- 
fied public accountants patterned 
after this conference, or could take 
the form of special committees to 
handle a specific situation. 
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NEWS OF LOCAL BAR ASSOCIATIONS 


Ninth Judicial District Holds 

Annual Meeting 

Roscoe L. Rice of Creighton, was 
elected President of the Ninth Ju- 
dicial District Bar Association at 
the annual meeting held at Nor- 
folk on February 25. 

Burr Davis of Wayne is the new 
Vice-president. Thomas E. Bogan 
of Madison, was elected Secretary 
and Raymond Jensen of Wisner, 
was elected Treasurer. New mem- 
ber of the Executive Committee is 
R. D. Moodie of West Point. 

The group held a memorial for 
the late Allen G. Burke of Ban- 
croft. 


Grubbs Heads Scotts Bluff 
County Bar 
William E. Grubbs is the newly 
elected President of the Scotts 
Bluff County Bar Association. 
Orie C. Ad- 
cock is Secre- 
tary. At a 
meeting on 
March 15 a 
panel _ discus- 
sion on depo- 
sitions and dis- 
covery was 
presented by 
. Lester A. Dan- 
William E. Grubbs jelson, True R. 
Ferguson, and Robert M. Harris. 
Committees of the association 
were announced at the same meet- 
ing. The Committee on Public 
Relations consists of Robert M. 
Harris, chairman, Straight Town- 
send and Loren Olsson. The Com- 
mittee on Legal Aid consists of 









Byron Johnson, chairman, Donald 
Peterson, Richard Wiles, LaVerne 
Hansen and Bertrand V. Tibbels. 
The Program Committee has True 
R. Ferguson as chairman. Other 
members of the committee are 
Robert G. Simmons, Jr., W. H. 
Kirwin and Jack Lyman. 

The association also selected a 
special Committee on American 
Bar Association Activities with 
Hans J. Holtorf, chairman, and 
James Macken, James Ponder, Jr. 
and Richard Van Steenberg. 


Tenth Judicial District Bar 

Meeting 

Ben H. Bracken, Minden attor- 
ney, was elected President of the 
Tenth Judicial District Bar Asso- 
f } ciation at its 
(i. meeting at 
Hastings. He 
succeeds Law- 
rence Dunmire 
of Hastings. 
Judge Fred S. 
Martin of Min- 
den, was elect- 

ia ed Secretary 

Ben H. Bracken and Treasurer 
to succeed Richard E. Hunter of 
Hastings. A. W. Storms of Hold- 
rege, is the new Vice-President. 

Members of the executive com- 
mittee and the counties they will 
represent are William H. Meier, 
Kearney County; Leslie Boslaugh, 
Adams County; J. T. Massie, Clay 
County; C. F. Samuelson, Franklin 
County; Robert McKelvie, Harlan 
County; Lansing Anderson, Phelps 
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County; and Clifford H. Phillips, 
Webster County. 

Wilber Aten, president of the 
Nebraska State Bar Association 
was the principal speaker. 

High school students who had 
competed in a district contest on 
the subject of “What the Constitu- 
tion Means to Me” read their es- 
says. 


Conover Heads Fourteenth 

Judicial Bar 

W. C. Conover, of Grant, was 
elected President of the Four- 
teenth Judicial District Bar As- 
sociation at a 
meeting held 
at McCook on 
February 8. 
Clyde Starrett 
was elected 
Vice - Presi- 
dent and Stan- 
ley Scott was 
chosen as Sec- 
retary. Both 
practice at Mc- 





W. C. Conover 


Cook. 

Thirty attorneys from the seven 
county area attended the luncheon, 
business meeting and banquet. 

Speakers at the banquet were 
District Judge Victor E. Wester- 


mark, Supreme Court Justice Paul 
E. Boslaugh and George H. Turner, 
Clerk of the Supreme Court and 
Secretary of the Nebraska State 
Bar Association. 


Sixteenth Judicial District Bar 
Association Meets at Rushville 
One of the largest meetings of 

the Sixteenth Judicial District 

Bar Association was held at Rush- 

ville on Febru- 

ary 27, which 
was the open- 
ing day of the 
jury term for 

Sheridan 

County. 

The Associa- 
tion adopted, 
with minor 
changes, the 
minimum fee 





James C. Quigley 
schedule of the Western Nebraska 


Bar Association, and memorial 
services were conducted for the 
late Albert L. Schnurr of Harri- 
son. 

James C. Quigley, of Valentine, 
is the newly elected President and 
John C. Coupland of Valentine is 
Secretary. They succeed L. E. 
Mitchell and Edmund Holstein, 
both of Rushville. 


USE OF PRE-TRIAL URGED 


The American Bar Association 
is asking the 3,000 judges of state 
courts throughout the: nation to 
consider wider use of the “pre- 
trial conference” as a means of 
speeding up trials and reducing 
the logjams in the courts. 

Under the pretrial conference 


plan, now widely used in the fed- 
eral courts, the judge and oppos- 
ing counsel meet in advance of the 
scheduled trial and attempt to 
eliminate uncontroverted and un- 
essential issues which otherwise 
would consume valuable trial time. 
The conference serves to reduce 
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the case to issues which actually 
are in controversy. 

U. S. District Judge Alexander 
Holtzoff of Washington, D. C., 
chairman of the American Bar 
Association Section of Judicial Ad- 
ministration, announced that the 
section will distribute next month 
to all state court judges in the U. 
S. a specially-written handbook de- 
scribing pre-trial procedures and 
advocating their wider use, partic- 
ularly in areas where dockets are 
overcrowded. 

“Pretrial procedure is an inno- 
vation that has been found gen- 
erally useful in shortening trials 
and thereby accelerating the dis- 
position of dockets in centers 
where there is a heavy arrearage 
of cases,” Judge Holtzoff explained. 
“State courts have not made as 
much use of pretrial as have the 
federal courts, and the Section of 
Judicial Administration now seeks 
to popularize its use. 

“There are long delays between 
filing of suits and actual trials in 
many areas due to crowded doc- 


kets, and the pretrial conference 
is one of the effective ways of 
disposing of these backlogs. They 
exist in the state courts as well 
as in federal courts. We believe 
the wider use of pretrial would 
greatly assist in reducing the ar- 
rearages because the courts would 
be able to try many more cases 
than they otherwise could.” 
Judge Holtzoff pointed out pre- 
trial conferences are now routine 
in the federal courts of the Dis- 
trict of Columbia and that they 
are widely used elsewhere in the 
federal court system. The pro- 
cedure is used to some extent in 
about 31 states, according to the 
data compiled by the ABA Judi- 
cial Administration Section. 
Judge Clarence L. Kinkaid of 
the Superior Court of Los Angeles 
is author of the “Judge’s Hand- 
book of Pretrial Procedure” which 
the American Bar Association will 
distribute to the state court judges. 
He was chairman of the Pretrial 
Committee of the Judicial Ad- 
ministration Section last year. 


IN MEMORIAM 


It is with deep regret that the Journal records the passing 
of these members of our Association: 


Al N. Dafoe Lincoln 
Admitted 1895, Died February 1956 
James A. Donohoe Omaha 
Admitted 1905, Died February 1956 
Leon L. Hines Benkelman 
Admitted 1915, Died February 1956 
L. E. Laflin Crab Orchard 
Admitted 1918, Died February 1956 





Gerald E. LaViolette 
Admitted 1919, Died 1956 
John T. Marcell Omaha 
Admitted 1921, Died March 1956 
Robert R. Moodie West Point 
Admitted 1921, Died March 1956 
William Ritchie Omaha 
Admitted 1915, Died February 1956 


Omaha 















eS 


“is 
isn’t Your Se 


name goin ae 









86% 





83% 





DENTISTS DOCTORS OSTEOPATHS ACCOUNTANTS LAWYERS 











|. Members of the Bar: 
_ “We need 
_ each other’’ 






American Bar Membership 
Association Increase 
Members .-TTavet:) 
First 78 Years First of Year 












JOIN THE 





“‘The privilage of belonging to the 


A M E R IC AN American Bar Association is open 


to every American lawyer in good 


B AR standing.” 


E. SMYTHE GAMBRELL 


A S S O C I ATI O N pan Bar Association 





AMERICAN BAR CENTER CHICAGO 37, ILL. 




















60 NEBRASKA STATE BAR JOURNAL 





THE CANONS OF ETHICS: 
A REPORT TO THE PROFESSION 


By Judge Philbrick McCoy, 
Chairman American Bar 
Foundation Special Committee 
on Canons of Ethics 
It is axiomatic that the general 
welfare of the legal profession and 
the individuals who make it up 
depends in large measure on good 
public relations. It is equally true 
that the adherence to the accepted 
ethical standards of professional 
and judicial conduct is essential to 
the maintenance of our good rela- 

tions with the public. 

For fifty years the legal profes- 
sion in the United States has 
looked to the American Bar Asso- 
ciation for authoritative state- 
ments of the standards which must 
govern the conduct of the lawyer 
in his practice and the judge on the 
bench. These statements are now 
found in the Canons of Profes- 
sional Ethics, first adopted in 1908, 
and the Canons of Judicial Ethics, 
first adopted in 1924, as amended 
from time to time. But all such 
Canons are of little value unless 
they reflect the constantly chang- 
ing facts of current professional 
and judicial life. As Chief Jus- 
tice Stone once said: “Before (the 
Bar) can function at all as the 
guardian of public interests com- 
mitted to its care, there must be 
appraisal and comprehension of 
the new conditions and the changed 
relationships of the lawyer to his 
clients, to his professional brethren 
and to the public. That appraisal 
must pass beyond the petty de- 


tails of form and manners which 
have been so largely the subject 
of our codes of ethics, to more 
fundamental consideration of the 
way in which our professional ac- 
tivities affect the welfare of so- 
ciety as a whole.” 

In 1954 the Directors of the 
American Bar Foundation estab- 
lished a special Committee on Can- 
ons of Ethics to formulate a long- 
range plan for making such a re- 
appraisal of the existing Canons, 
both of Professional and Judicial 
Ethics. The establishment of this 
committee resulted from a consid- 
eration of the Report by the Sur- 
vey of the Legal Profession by 
Judges Phillips and McCoy pub- 
lished in 1952 under the title “Con- 
duct of Judges and Lawyers.” The 
members of the Special Committee 
and their Research Specialists on 
the staff of the Foundation have de- 
voted endless hours to the work 
assigned to them. It is expected 
that a plan for the proposed study 
of the Canons will be adopted and 
that adequate financing will be ar- 
ranged in time to get the study 
under way before the middle of 
this year. 

While the task of devising a plan 
for such a study is itself formida- 
ble, the object to be attained pre- 
sents a challenge worthy of the 
best efforts of the whole Bar. The 
Bench and the Bar must take an 
active interest in what is sought 
to be accomplished. In 1933 a 
committee of the American Bar 
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Association wrote: “From time to 
time suggestions have been made 
that it would be well for the 
American Bar Association to con- 
sider the advisability of adopting 
an expression of its views con- 
cerning the governing principles 
of legal ethics . . . (The drafting 
of the Canons adopted in 1908) was 
not an endeavor to formulate a 
statement of general principles or 
to make a philosophic subdivision 
of topics according to a lawyer’s 
several relations to others; it was 
neither comprehensive nor exhaus- 
tive; it was largely illustrative and 
applicable to such illustrative situ- 
ations. It is undeniable that a 
more comprehensive but concise 
statement of the general principles 
of proper professional conduct can 
be formulated.” 

Such a statement may well be 
the end product of the present 
undertaking. The Special Com- 
mittee is also considering the cri- 
teria likely to be used in drafting 


ews 


the new canons or standards. It 
is quite likely that the study will 
produce a three-fold statement, (1) 
of ethical standards based upon 
general principles of morality, (2) 
of rules of conduct beneficial to 
the work of the legal profession 
but not predominantly moral in 
character, and (3) a statement of 
standards to be enforced in dis- 
ciplinary proceedings. 

At the moment the Special Com- 
mittee is concerned with a plan 
for a study of the Canons of Pro- 
fessional Ethics. It is also charged 
with formulating a plan for a 
comparable study of the Canons of 
Judicial Ethics. It now seems 
probable that the final plan for 
this study will not be completed 
until after the study with respect 
to the professional conduct of law- 
yers is at least under way. The 
Special Committee feels that such 
an arrangement will result in a 
substantial saving of both effort 
and expense. 


of 


ebraska Lawyers 


Judge W. E. Garrison, County 
Judge of Nuckolls County, has 
been chosen by the Nebraska 
County Judges’ Association to rep- 
resent that group as a member of 
the Judicial Council. 

United States Senator Carl T. 
Curtis, who formerly practiced in 
Minden, returned to his home city 
on March 19 to make the address 


on the occasion of the dedication of 
the new Masonic Temple in Min- 
den. 

Judge Samuel E. Gallamore, 
County Judge of Jefferson County, 
has filed for re-election. The judge 
is completing his twelfth year in 
his office. 

The firm of Denney and Denney 
of Fairbury has just completed the 
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revision of the city ordinances of 
their city. This is the first re- 
vision since 1937. 

Paul Pettygrove, who formerly 
practiced at Oxford, has filed for 
re-election to the office of Rail- 
way Commissioner. 

Hugh Eisenhart, Mayor of Cam- 
bridge, has decided not to seek 
another term. Perry Phillips has 
been nominated for the post. 

Jean B. Cain, immediate past 
Chairman of the House of Dele- 
gates, has been re-elected Presi- 
dent of the Falls City Federal 
Savings and Loan Association. 
Bayard T. Clark has been re- 
elected Secretary. 

Chester N. Sutton of Blair, is 
serving as President of his local 
P.T A. 


William H. Roether of Schuyler, 
has been elected Trustee of Me- 
morial Hospital, Inc. of his city. 
This is one of the four hospitals 
recognized nationally as being the 
best arranged. Roether also serves 
as Secretary of the hospital. 

Burr Davis of Wayne, has been 
appointed to serve on the School 
Redistricting Committee for 
Wayne County. He also is a mem- 
ber of the School Board of the 
City of Wayne. 

Scottsbluff has the distinction of 
furnishing a candidate for Attor- 
ney General to both political par- 
ties. William E. Grubbs is a candi- 
date on the Democratic ticket and 
Straight Townsend on the Repub- 
lican ticket. 


BOOKS FOR THE ORIENT 


Many of the state bar associa- 
tions are responding generously to 
the appeal of Chief Justice Robert 
G. Simmons for contributions of 
law books to be sent to law schools, 
appellate courts and the larger 
bar associations throughout the 
Orient. 

In announcing the program to 
the Virginia State Bar Associa- 
tion Aubrey R. Bowles, Jr., Pres- 
ident said: 

“* * * It appears that the sev- 
eral nations of the East now en- 
gaged in the effort to obtain in- 
dependence and to pattern their 

system of law after that en- 
joyed by this nation are eager 
to obtain standard text books, 
encyclopedias and any other 





legal works, particularly on such 
subjects as constitutional ques- 
tions, contracts, etc. They are 
not insistent upon the latest edi- 
tions but will be extremely ap- 
preciative for the gift of the 
cast off early editions from the 
libraries of practicing lawyers in 
this and other states.” 

The Virginia association is mak- 
ing a vigorous campaign for need- 
ed books. 

All Nebraska lawyers having 
books they would like to donate 
to this cause are urged to send a 
list of the books available to Chief 
Justice Simmons. He will desig- 
nate the ones suitable for the pur- 
pose and advise as to methods of 
shipment and destination. 
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FINAL TABULATION OF THE NEBRASKA STATE BAR 
ASSOCIATION SOCIAL SECURITY POLL TAKEN 
DURING JANUARY, 1956 
BALLOTS MAILED 2154 
BALLOTS RETURNED 1340 


Waimea ee I nisi rein 216 
Weis Bak ES TI ann a nh ec sconccnion 234 
Voting for both voluntary and compulsory inclusion ~----------- 222 

Voting for voluntary inclusion but favoring compulsory inclusion 
if voluntary inclusion not obtainable -__--------------------- 379 

Voting for voluntary inclusion but favoring complete exclusion 
if voluntary inclusion not obtainable ___------------------- 254 

Voting for voluntary inclusion but indicating no choice if vol- 
untary inclusion not obtainable ............................. 14 
EE Meee 21 
1340 

SUMMARY 

Favoring complete exclusion or complete exclusion if voluntary 

IE GUE GI own niisitncdcapuicioes 470 


Favoring compulsory inclusion or compulsory inclusion if vol- 
untary inclusion not obteineble ....................4.......- 835 
The results of this poll have been reported to the American Bar 
Association and to both Nebraska Senators. 
: At its midyear meeting in February the House of Delegates of the 
American Bar Association went on record as favoring Social Security 
on a compulsory basis. 
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7 Creighton Confers Honorary Carl M. Reinert, S. J., conferred 
4 Degree upon Judge Medina upon Honorable Harold R. Medina, 
f The President of the Creighton Judge of the United States Court 


University, the Very Reverend of Appeals for the Second Circuit, 
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Foreground: Rev. Carl M. Reinert, 


the degree of Doctor of Laws at 
a Convocation in the Moot Court 
Room of the School of Law on 
March 22, 1956. 

Judge Medina is a graduate of 
the Columbia Law School. While 
engaged in the practice of law in 
New York City, he also taught at 
Columbia for almost 25 years. In 
1947 he was appointed United 
States District Judge for the South- 
ern District of New York. His 
appointment was widely acclaimed 
by all who were familiar with his 
career as a lawyer and teacher. 
Almost at once Judge Medina sky- 
rocketed to world-wide promin- 
ence as the “patient judge” in the 
famous trial of the 11 Communist 
leaders. Since then he has achieved 
additional recognition as a great 
jurist as the result of his master- 





S. J., Honorable Harold R. Medina 


ly opinion in the civil anti-trust 
case against 17 leading investment 
bankers. While this case was in 
progress he was promoted to the 
United States Court of Appeals. 

Prior to receiving the honorary 
degree, Judge Medina addressed 
the Convocation on the subject of 
“The Responsibilities of a Lawyer.” 


Creighton Graduates Pass State 

Bar Examination 

Mid year graduates of the School 
of Law, Toshiyuki Bruce Honda, 
Thomas Francis Gorman, and Se- 
bastian James Todero, all of 
Omaha, Nebraska, successfully 
passed the Nebraska State Bar ex- 
amination in February and have 
been admitted to practice in Ne- 
braska. 

Mr. Arthur Lefitz, who received 
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his LL.B. from Creighton last June 
recently passed the California bar 
examination and has been ad- 
mitted to practice in that state. 
Mr. Lefitz is also a member of the 
Nebraska Bar. 


Faculty Promotions 

Winsor C. Moore, member of the 
law faculty since 1946, has been 
advanced from Associate Profes- 
sor of Law to Professor of Law. 
Professor Moore is the author of 
two articles entitled “Gifts of Se- 


curities to Minors” and “Use of 
Residential Trusts in Estate Plan- 
ning”, which will be published 
soon in the University of Detroit 
Law Journal and the St. Louis 
University Law Review. 

Richard Kelley, Graduate of the 
law schools of Michigan and Cali- 
fornia has been promoted from the 
rank of Assistant Professor of Law 
to Associate Professor of Law. 
Professor Kelley’s principal fields 
of interest are Trade Regulation 
and Commercial Law. 


UNIVERSITY OF NEBRASKA, 


COLLEGE OF LAW 


Annual Awards Dinner 

The annual awards dinner will 
be held at the Cornhusker Hotel 
on Thursday, April 12, 1956. Rob- 
ert B. Crosby will be the principal 
He will discuss lobbying. 


speaker. 





During the course of the evening 
the honor awards will be made. 
Law Review Keys: Robert D. 
Baumfalk, Marshall D. Becker, 
Domenico Caporale, Gordon L. 
Gay, Deryl F. Hamann, H. Tracy 





Marvin L. Holscher and Robert D. Baumfalk, University of Nebraska College 
Senior Allen Moot Court Winning Team 


of Law 
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Huston, Willard D. Lorensen, Wil- 
liam H. Sherwood and Floyd A. 
Sterns. Law Review Certificates: 
Ira S. Epstein, Allan J. Garfinkle, 
James W. Hewitt, Clark G. Nichols, 
Jerry C. Stirtz, Charles K. Thomp- 
son, Editor. Order of the Coif Cer- 
tificates: Robert D. Baumfalk and 
Allan J. Garfinkle. Allen Moot 
Court Competition: (Gold Keys) 
Robert D. Baumfalk and Marvin L 
Holscher; (Silver Keys) Joseph J. 
Brown and Frank E. Piccolo, Jr. 
Board of Advisors Certificates: 
Vincent E. Rawson, Chairman, Ist 
semester; Charles F. Fitzke, Chair- 
man, 2nd semester; Lloyd R. Ball, 
S. Bruce Barton, Charles D. Burns, 
Richard A. Childs, Norman M. 


Krivosha, Simon Lantzy, James S. 
LaRue, Robert A. Munro, Harris A. 
Poley, Jr. and Richard N. Thomp- 
son. 


Job Opportunities 

The College of Law expects to 
graduate 27 students this June. 
Some of the graduates will be 
going into the service; some al- 
ready have accepted positions, but 
there are others still available for 
desirable openings. Any lawyer 
in the state who is interested in 
employing a graduate or knows of 
a job opportunity that is worth in- 
vestigating is requested to write to 
the Dean of the College of Law. 





JOURNAL 


1610 N STREET 





LAW BRIEF PRINTING 
Service and Filing of Briefs done by us if desired. 
Index prepared by us if desired by the Attorney. 


We will be pleased to print your briefs in the 
Supreme Court. 


NEBRASKA SUPREME COURT 


Insurance that you will have the latest law for 
less than 5 cents per day. 
Opinions in full each week usually mailed 3 
days after their release. Pages correspond with 
official bound volumes of the Nebraska Reports. 


CITY ORDINANCE PRINTING 


When revising your City Ordinances, we would 
like to consult with you as to doing the actual 
printing work for you. 


GANT PUBLISHING COMPANY 


LINCOLN 8, NEBRASKA 














PRACTICE LAW? 


No! Our policy has always been to in- 
sist that all legal work be performed 
by members of the legal profession and 
not by banks. 












However, we are in a position to give 
experienced and complete service in the 
management of Trust and Estate ac- 
counts. These we earnestly solicit, but 
with the definite understanding that all 
legal work in connection therewith be 
done by the attorney of our customer’s 
own choosing. 


Trust Department 


+ NATIONAL BANK OF 
ene eng COMMERCE 


Carl Ganz, Trust Officer “on 
Glenn Yaussi, Trust Officer 13th and “O” Streets 


Don J. Kroger, Trust Officer 





Member Federal Deposit Insurance Corp. 








OMAHA DAILY RECORD 


Omaha’s Court and Commercial Newspaper 
Established 1886 318 South 19th Street 
The ONLY Newspaper dedicated completely to serving 
Attorneys in all Courts in Douglas County, Nebraska. 
Publishing Legal Notices is Our Business—Not a Sideline! 
R. A. TALBOT, Publisher A. H. HENNINGSEN, General Mgr. 














LAW BOOKS 
Thomas Law Book Company 


Incorporated in 1885 
PUBLISHERS — DEALERS — IMPORTERS 
WE BUY .... WE SELL .... WE EXCHANGE 
209 North Third St. Louis 2, Missouri 
LET US KNOW YOUR LAW BOOK WANTS 
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To the Lawyers of Nebraska. . . 


Complete facilities for handling your 
Banking and Fiduciary Business 


promptly and effectively. 


Trust and Estate Department 


First National Bank of Omaha 


OMAHA, NEBRASKA 


The Oldest National Bank from Omaha West 


Member F.D.I.C. 











